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Ilepesik BUKOPUCTAHUX CKOPO4YEHb

a03. — ab3arg

BBCY — Bicuuk BepxosHoro Cyny Ykpainu

BPY — BepxoBna Pana Vkpainu

BCY — BepxoBuuii Cyn Ykpainu

BCCY — Bummii cienianizoBanuii cyn Ykpainu 3 po3nisily HIUBUTBHUX
1 KpUMIHAJIBHUX CIIPaB

T'K — l'ocnonapcrkuii kopeke Ykpainu

3K — 3eMenbHUil koneke YkpaiHu

KBK — KpumiHanbHO-BUKOHABYHMH KOJEKC YKpaiHU

K3nll — Kozekce 3axoHiB 1po npaito Ykpainu

KK — Kpuminaneuuii koneke Ykpainu

KIIK — KpuminaneHuii nporecyanbHuil kogeke YKpainu

KCY — Koncruryniiinuit Cyn Ykpainn
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MBC — MiHicTepcTBO BHYTPILIHIX cHpaB YKpaiHu

MO3 — MiHicTepcTBO OXOPOHU 3/10pOB’ s YKpaiHu
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Po3ain 1
KpuminajbHe npaso:
NOHATTS, JZKepeJia,
3aBJIaHHsA, QYHKIII,
NMPUHIKUIMA TA CHCTEMA.
Hayka kpuMiHAJbHOIO IpaBa

SK cBimuuTH OaraToBiKOBa iCTOPIs JIFOJCTBA, 3IIOYNHHICTD € TTOCTIHHIM
CYNYTHHKOM HOTO iCHYBaHHS Ta PO3BHTKY. bisbllle TOro, B OCTaHHI POKH
y MepeBaXxKHii OLTBIIOCTI KpaiH CIIOCTEPIracThesl 3pOCTaHH HAHOLTBIIT He-
Oe3neyHux 3704KHIB. [IeBHE 3poCcTaHHS TaKuX 370YHHIB, IEPII 32 BCE Op-
raHi30BaHUX, HACWIIBHUIIBKHUX Ta KOPUCIUBHX, CIIOCTEPIraeThes i B YKpai-
Hi. 3HAYHOIO MIPOTO I1€ 3YMOBIICHO CKJIATHUM IIEPEXiTHUM €TaItoM PO3BUT-
Ky Jiep>KaBu Ta 0ararbMa iHIIMMHU SIK Cy0’€KTUBHUMU, TaK 1 00’ €KTUBHUMHU
YUHHUKAMH.

VY mux ymoBax mpobOiema 60poThOH 31 37T0YMHHICTIO BUHIIILIA HA 3a-
raJibHOJePKaBHUM Ta MI>KHAPOAHUN PiBHI 1 MAa€ BUKITIOUHO BaXKJIUBE 3HA-
genHsa. CeigueHasM nporo € Jekmapamis OOH «IIpo 3mounHHICTE Ta
CyCIiIbHY Oe3IeKy», 3aTBepkeHa pesontomnieto 51/60 I'enepanpHoi
Acamb6miei OOH Bix 12 rpymas 1996 p., y sikiit 3a3Ha4aeThCs, MO AepKa-
BU-WICHH 1€l opraHizalii MOBUHHI MParHyTH 3aXUIIaTH Oe3MeKy Ta J0-
OpoOyT CBOIX IpOMaJSH i BCiX THX, XTO IepeOyBae Iiji PHUCAUKIIEI0
Jep KaBH, MIJITXOM 31HiCHEHHS e(DEKTUBHIX HAIllOHATHLHUX 3aXO0/IiB MIOI0
00poTHOHU 3 HEOE3MEeYHO TPAHCHALIOHAILHOI 3IOYHHHICTIO, Y TOMY
YHUCITI 3 OPTaHI30BAHOIO, 3 HE3aKOHHUM 00iTOM HApKOTHKIB 1 30p0i, KOHTpa-
0aHJ010 TAKUX MPEIMETIB, OPraHi30BaHOIO TOPTIBIIECIO JIIOABMH, TEPOPHUC-
TUYHUMH 3JI0YMHAMU Ta iH.

BopoTts0a 31 3M0YMHHICTIO B HAIIIH JAeprKaBi MepII 32 BCE BEAETHCS 3a
JIOTIOMOTOFO TIOJIITHYHHX, EKOHOMIYHUX, OpTraHi3alliifHuX, 3aKOHOIABUMX Ta
IHITMX 3aXOiB. AJie TITPKH KpUMiHAJIbHE 3aKOHOIABCTBO CTBOPIOE HEOO-
XiHy TIpaBOBY OCHOBY (0a3y) ainsi 60poThOM 31 3MouMHHICTIO. [t BUpi-
IICHHS [IUX CKJIaJHUX 3aBJIaHb BAXIMBO, 100 HE TIIBKH came Iie 3aKOHO-
JaBCTBO OYJIO IOCKOHAJIHMM, a 00 OTo IMOOKO Ta IPYHTOBHO BUBYAIIH Ti,
XTO HOTO 3aCTOCOBYBaTUME, BIIPOBAKYBaTUME B ITPAKTHKY.
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Po3znin 1. KpuminanbHe npaBo: MOHATTS, JKepena, 3aBIaHHs, GyHKIIii, TPUHIUIN. . .

§ 1. IToHATTHA KPUMiHAJIBHOTO NPABa

Bu3zHagaroum NOHATTS «KpUMiHAIBHE IIPaBO», CIIiJ TIEPII 32 BCE MaTH
Ha yBa3i, UI0 B Cy4YacHili MpaBOBii Haylli BOHO 3aCTOCOBYETHCS Y MPbOX
3HAYEHHSX:

— SIK TaJTy3b TpaBa, TOOTO BiJIOKpEMIIEHa CHCTEMa HOPM IPaBa, M0 Ma€e
BJIACHUH MPEAMET 1 METOJI peTyIIOBaHHS;

— SIK HayKa KPUMIHAJIBHOTO IpaBa, TOOTO TOKTPHHA, TEOPish KpUMiHAIb-
HOTO TIpaBa;

— SIK HaBYaJIbHA JUCLUILTIHA, TOOTO MPEIMET, IO BUKIAIA€THCS Y BH-
X HAaBYAIBHUX 3aKIa/1aX.

Y mepiioMy, TOJOBHOMY CBOEMY 3Ha4Y€HHI, KpUMiHAIBHE MIPABO — II€
CaMOCTIliHa, BiJOKpEMJICHA Bijl IHIIKX Tally3b MpaBa. Y TOH ke 4ac BOHA
BKJIIOYA€E B ceOe sIK O3HAKHW, MPUTaMaHHI yCiM Taly3siM IpaBa, TaK i CyTO
cBoi, ciennivHi, BIACTUBI TUTLKH I1iii Tairy3i mpaBa o3Haku. ToMy Ha mi-
CTaBi LOTO MOYKHA 3pOOHUTH BHCHOBOK, LIO:

1) KpuMiHAJTBEHE TIPABO CTAHOBUTH NIEBHY cuchiemy (CYKyIHICTB) IpaBo-
BHUX HOPM, SIKi BCTAHOBIIIOIOTHh NIPaBHJIa OBEIHKHU JIIONEH Y CYCIIIbCTBI.
AuJte 1i mpaBuiia MOBEAIHKHA MalOTh y3araJlbHeHUH XapakTep, OXOILTIOITh
0e3119 Pi3HOMAHITHUX (MOXKJIMBHX) CHTYAIlH, SKi TPAIUIAIOTHCS Y peajb-
HOoMY XHUTTi. ToOTO BOHM OXOILTIOIOTH 32 PIBHEM CBOTO y3aralbHEHHS
TUIBKY 3aTalbHi, XapaKTepHi AJIsI BCiX peallbHUX MPOSIBIB O3HAKH, a HE JIUIIE
Ti, IO MOXKYTh HE 301raThCs, a HaBITh BIAPI3HAIOTH OAWH 3JI0YUH BiJI 1HIIIO-
ro. Hampukian, y 4. 1 ct. 185 KK kpasmixkka BU3HAUa€ThCS SIK TAEMHE BH-
KpaJieHHs 4y>Koro MaitHa. TakuM YHHOM, 3aKOHOJABellb Y 3aKOH1 BCTAHOBUB
JIUIIIE y3arajlbHeH! 03HaKM KPAADKKH SIK SBHIIA, X09a KOKEH KOHKPETHHI
TaKWU{ 3JI0YMH MOXKE€ BiIPI3HATHUCH, i HABITh iCTOTHO, OJIMH BiJ OJHOTO
Yy CBOEMY KHUTTEBOMY BUsBi. OTKe, HOPMH KPUMiHAJIBHOTO TpaBa — II¢
y3azanvbHeri npasuid, o OXOTUTIOIOTH 0e3Jid BiMITOBIMIHIX KOHKPETHUX
KUTTEBHUX CHUTYaIliid, iHAWBIyaIbHUX BHUITAKIiB. Tak, HOPMH MPO BiJIIO-
BiJIaJIbHICTh 32 YMHCHE BOMBCTBO Tepe0ayaroTh YCi MOXKIIUBI B PEAIbHOMY
JKUTTI KOHKPETHI BUITAIKK BOMBCTB, SIK OM BOHU OIWH BiJ OJHOTO HE Bill-
pi3HsITHCS.

Hopmu kpumiHanbHOTO MpaBa MpU3HAYEHI IS 3araiabHOl Oii i €
3a2a1bH00006 °43K06UMYU 10 BUKOHAHHS, a TaKOXX MalOTh O3HAKy
3a2a1bH00008 ’13k060i Hopmamuserocmi. 111 HopMu 31€01TBIIOTO BUCTYTIA-
IOTh SIK HOpMu-3a060poHu. BoHH 3a00pOHSIOTH TICBHI BUNHKH (TIOBEIIIHKY)
JIFONIeH, a caMe 3JI0YMHHI Jii a00 3JI0UMHHY O€3isIbHICTb, i/l 3arPO3010
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§ 1. IToHATTS KpUMiHAJIBHOTO IIpaBa

3aCTOCYBaHHsI 38 HUX OCOONMBUX MPUMYCOBHX 3aXOJliB — KPUMIHATLHO2O
NOKAPAaHHsL;

2) HOPMH KPUMiHAJIBHOTO MpaBa BCTAHOBIIOIOTHCS TiIBKU Op2aHOM
3aKOH00A6Y0l 61a0u 1 3aKPIIUTIOIOTHCS Y BIANOBIAHUX 3akonax. 1le Tak
3BaHe MMO3UTHBHE TPaBo, ado iHaKIIe — YUHHE IpaBo. Came TOMY KpHMi-
HaJIbHE MPABO Ma€ PopMaIbHY GU3HAUEHICb — BOHO TOYHO (DiKCYy€ B 3a-
KOHaX y TpaHU4YHO (hOpMasi3oBaHOMY BHUIVISIII, B TMCHMOBiH (pOpMi O3HAKH
3JI0YMHIB 1 TOKapaHb 32 HUX, TOOTO BUMOTH, SIKi CTaBJIATHCS O TIOBEIIHKU
JIIOJCH, paMKH Ta YMOBH 1X BUMHKIB, HACTiAKH IPOTU3aKOHHUX A1l 4 Oe3-
IISUTBHOCTI.

Cnig 3a3Ha4MTH, 110 opMajIbHa BU3HAYEHICTh KpUMiHATBHOTO TIpaBa —
1€ HE TLIbKY FapaHTisi 3aKOHHOCTI i OAHAKOBOCTI 3aCTOCYBaHHS HOTO HOPM,
a i eapanmis 3a0e3neuenns Hegid €MHUX npas noduHu. BU3HAUCHICTH
MPaBOBHUX MPUMHCIB, PIKCYIOUN MEXY MIXK 3JIOYMHHOIO 1 HE3JTOUHMHHOIO
MMOBEIIHKOIO, TUM CaMUM YITKO BCTAHOBIIIOE MOYKIMBICTD JIOAUHH 31HCHIO-
BaTH CBOI Mpasa i CBOOOIU BiAMOBITHO J0 3aKOHY, YITKO YSBJIATH CO01, 110
JI03BOJICHO, a 10 3a00pOHEHO 3aKOHOM NP0 KPUMiHAIbHY BiAMTOBIaIbHICTb.

Bigmoiguo g0 m. 3 cr. 85, m. 22 u. 1 c1. 92 Koncruryii Ykpainu 3a-
KOHU TIPO KpUMiHAJbHY BiIMOBiJANBHICT MPUHMAaIOTECS BUKIIOUHO BPVY.
Hisixi inmi opranu gepskaBu abo mocanoBi ocobu (HaBiTh [IpesuneHt
VkpalHu) HenmpaBOMOYHI Ha CTBOPSHHS HOPM KpHMiHabHOTO TipaBa’. Lliero
03HAKOIO KpUMiHAIbHE NPABO BiAPI3HAETHCS BiJl iHIINX rally3ei mpasa (Ha-
MPUKIIAA, HOPMU LMBUIBHOTO MPaBa MOXKYTh BCTAHOBIIIOBATUCS YPAIOM;
HOPMH aIMiHICTPaTHBHOTO MpaBa — HaBITh MiCLIEBUMHU OpraHaMH BIaJIH).
OTxe, KpEMiHANbHE TPABO BUPAYKAETHCS TINBKH B 3aKOHAX 1 HOTO €IMHUM
JDKEPENIOM € KpUMIHaJIbHUHN 3aKO0H;

3) KpuMiHaJIbHE MPABO BiIPi3HSAETHCS Bij iHIIUX rary3eil mpaBa Takox
npeomemom i Memooom TIPaBOBOTO peryioBaHHs. 3rigHo 3 4. 2 ¢T. 1 KK
HOPMH KPUMiHAJILHOTO paBa BCTAHOBIIOIOTH, SIK1 CYCIiJIbHO HeOe3meuHi
JUSIHHS € 3JJ0YMHAMH 1 K1 TOKapaHHSI i JIATal0Th 3aCTOCYBaHHIO JI0 0Ci0,
o ix BunHIIM. Came BiIHOCHHH, 0 BUHUKAIOTH Y 3B’S3KY 13 BUNHEHHSM
3JI0YMHY 1 3aCTOCYBaHHSM 32 HHOTO MEBHUX IOKapaHb, 1 € npedmemom
KpuminanbHoz2o npasa. OCKITbKH 3T0YMHU CTAHOBIIATH IiJBULICHY CY-
CHUIbHY HeOe3MeYHICTh ISl CYCIIIbHUX BIJHOCHH 1 MPABOMOPSAKY

! TIpuifHATTS KpUMiHAJIBHHUX 3aKOHIB B YKpaiHi MOJKIIMBE TaKOXK LIISIXOM BCEyKpaiH-
CBKOTO pedepeHayMy, npote s opMa IpaBOTBOPUOCTI [0 TEMEPIIIHHOIO Yacy He BHKO-
pHCTOBYBaacs.
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Po3znin 1. KpuminanbHe npaBo: MOHATTS, JKepena, 3aBIaHHs, GyHKIIii, TPUHIUIN. . .

B YKpaiHi, Aep>kaBa 3aCTOCOBYE 3a X BUMHEHHS 1 HAHO1IbII rOCcTpi MpHU-
MYCOBI 3aX0[I1 — KpUMiHAJIbHI MOKapaHHs. 3aCTOCyBaHHS MOKapaHHI —
e Memoo npagoeozo pe2ynio8anHs BiTHOCHH, IO BUHUKAIOTh y 3B’ S3KY
13 BUNHEHHSM 3JI0YHMHY. Y MTOKapaHHi, [0 MPU3HAYAETHCS OOBUHYBAIEHUM
BHPOKOM CYyZIy BiJ IMEHI IepaBU 3a BYMHEHUU 3JIOYMH, K peasizaris
CaHKUii 32 NOPYIICHHs KPUMiHaJIBbHO-IIPaBOBOi 3a00poHH, NependaueHol
B 3aKOHI, BUSIBIISIETHCS 1 TaKa BIACTUBICTh KPUMIHAIBHOTO MIpaBa, Ik HOTo
depaicasna 3abe3neyeHicmo.

3 BHKIIQJICHOTO BHILIMBAE, [0 KPUMiHAIBHE MPABO SK CHCTEMa HOPM
(3aKOHIB) Ma€ Taki O3HAKU: &) 3d2AIbHO0006 I3K08Y HOPMAMUBHICMb;
0) popmanvry usHayeHicmyv; B) 0epicasHy 3ade3neuericms, a TaKoX Ipu-
TaMaHHUW HOMY T) npedmem i Memoo npasogozo pe2yntosants. 111 o3HaKwH,
SIKi XapaKTepHi IS paBa B3arai, 00 KPUMIHAIBHOTO [IpaBa BUCTYMAIOTh
IyKe YiTKO 1 CBOEPITHO, BiZ0Opakarouu 0coOIMMBOCTI IIi€l rary3i mpasa.

TakuM YUHOM, KpUMIHAIbHE BPABO 5K 2ATY3b NPABA — Ye Cucmema
FOPUOUYHUX HOPM, 3aKPINIeHUX y 3aKonax, nputiHamux BPY, wo ecmanog-
JI0I0Mb, 5IKI CYCRIIbHO Hebe3neyuri OistHHs € 3M04UHaMU I KI NOKApanHs abo
iHWI 3aX00U KPUMIHATBHO-NPABOBO20 BNAUBY NIONA2AIOMb 3ACTOCYEAHHIO
00 0cib, Wo ix GUUHUIU.

VY 1bOMy BU3HAYCHHI HABEICHO OCHOBHI 03HAKHM KPUMIHAJIBHOTO MPaBa,
110 BiPi3HAIOTH HOTO BiJl iHIIKX Tay3ei mpaBa, — 3JI0YHMH i TOKapaHHS.

§ 2. I:xepesia KpMMiHAJIBHOTO NPAaBa

Hopmu xpuMiHanBHOTO ITpaBa 3HaXOIATh CBOE PopMalIbHE 3aKpiIlICH-
HSl Y HOpPMaTUBHO-TIPAaBOBUX aKTax, AKi € HOTO JKepelaMH.

OCHOBOTIOJIOKHUM JIPKEPESIOM HOPM JJIsl KOKHOT Taiy3i npasa € Kon-
ctuTynis Ykpainu, mo npuiiaata BPY 28 uepsus 1996 p. Ii npummcn
MICTATh 0a30Bi AJI KOXKHOT Tajy3i nmpaBa, y TOMY YHCHI ¥ JUIsl KpUMiHAb-
HOTO, MOJIOKEHHSI, Ha SKUX IPYHTYIOTbCS YCi1 HOPMH Ta iIHCTUTYTH LIUX Ta-
my3eil. [letanpHime npo 3HadeHHS KoHCTHUTYMIT K Kepena HOpM KpUMi-
HAJIBHOTO MpaBa Ta Npo CHiBBiAHOMIEHHS HOPM KOHCTUTYLIHHOTO 1 KpHMi-
HAJILHOTO TpaBa ous. y § 5 ybo2o po30iny.

OCHOBHHM, a 9aCTO TOBOPSIThH L0 W €IWHUM, PKEPETIOM HOPM KPHMi-
HaJBHOTO MPAaBa € 3aKOH NPO KPUMIHAIbHY 8i0nosioanrsHicmby — Kpumi-
HaJbHHUN Kojiekc Ykpainu. [Ipuitastuit BPY 5 ksitas 2001 p. KK, mo Ha-
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§ 2. JIxepena KpUMiHaIBEHOTO TIpaBa

OpaB unHHOCTI 3 | BepecHst 2001 p., € 3HAMEHHOIO BiXOIO Y CTaHOBJICHHI
MPaBOBOI JiepKaBy, epIIuM (QyHIaMEHTaTbHAM KOJEKCOM y TIPOBEICHIH
B YKpaiHi mpaBoBiii pedopmi, ska CTaBuIIa CBOIM 3aBIaHHIM KOTU(IKAIlit0
HaBaXXJIMBIMIKX raily3el Ipasa.

Po6ora Han npoexrom HoBoro KK TprBana Oisibilie BOCEMH POKiB, i BiH
€ PEe3yJIbTaTOM KOJICKTHBHOI Ipali BYEHUX, IPAKTUIHUX MPaLiBHUKIB, KO-
MiteTiB BPY i, 3BuuaiiHo, HapomHUX AemyTaTiB YKpaiHu, sKi i pUAHSIN
1eii Kozeke. Foro nosiokeHHs [iIKOM BiMOBiaiOTh Koncrurymii Ykpainn,
TPYHTYIOTBCA Ha 11 IPUTIFICax, YPaxoBYIOTh MIXXHAPOAHUHN TOCBiT 60POTHOM
31 3mounHHICTIO. Kozeke BUXoauTh i3 moTped cydacHOTo XKUTTS YKpaiHu,
BiJJoOpakae 3MiHH, IO BIJIOYIHCS B OJITUIHOMY, EKOHOMIYHOMY 1 COIIi-
JIHOMY >KUTTI HAILIOTO CyCHibCTBA. BiH MOKIMKAaHUI CIIPUATH PO3BUTKOBI
Vkpainu ik CyBepeHHO1, He3aJIeKHOT, IeMOKPaTHIHO1, COLliaJIbHO1, IpaBo-
BOI J€PKABH.

Binmogimgao no Bumor 1. 22 4. 1 c1. 92 Korctutynii Ykpainu He € mxe-
peaMu HOpM KPHMiHAJIBHOTO IIpaBa IMi3aKoHHI HOPMaTUBHO-TIPaBOBi Ta
1H/IMBIyaJIbHO-TIPABOBI aKTH, TakKi K noctaHoBU BPY, yka3u i posmnopsi-
mxeHHs [pesuaenta Ykpainu, noctanoBu KMY, akTu nieHTpajapHUX Ta
MICLIEBHX OPraHiB AepKaBHOI BIajad, a TAKOXK aKTH OpPTaHiB MiCLIEBOTO
CaMOBPSTyBaHHS.

[leBHE 3HAYCHHS SIK JKepeia HOPM KPUMiHaIBHOTO IpaBa MaroTh MiXk-
HaponHo-npasoBi akti, PKCVY Tta cynosa npakruka. He Oynyuu Takumu y
(hopMansHOMY 3HaY€HHI, TOOTO HE BHCTYNAIOUH SIK (hopMU 3aKPINieHHs
HOPM KPHUMIHAJIBLHOTO TpaBa, BOHH, Pa3oM 3 TUM, BUCTYIIAIOTh OJHUMH i3
Ovicepen (hopmysanHs HOPM KPUMIiHAIBHOTO MpaBa.

Taxk, BiamosigHo A0 cT. 9 Koncturynii Ykpainu i ct. 19 3akony Ykpainu
«IIpo Mi>kHAPOIHI TOTOBOPH YKpaiHM» YHHHI MIXKHAPOIHI TOTOBOPH YKpa-
1M, 3r0Ja Ha 00OB’A3KOBICTh SAKUX HajaHa BPY, He TUIbKM € 4acTHHOIO
HaI[iOHAJILHOTO 3aKOHOJABCTBa YKpAiHH, a il CTBOPIOIOTH MiJCTaBy AJIS
BHECEHHS 3MiH Ta JOMOBHEHb 10 HOPM KpUMiHaibHOTO npasa. Hanpuknar,
caMe Ha BUKOHaHHS MiKHapogHHX 3000B’s3aHb Ykpainu y KK Oynm Bu-
KJIaZICHI B HUHIIIHIA pelakiiii HOpMH PO BiAMOBIAAIBHICTH 32 3JI0YHMHU Y
chepi ciayx00Boi Ta MpodeCciiHOI JAiTBLHOCTI, OB’ A3aHOI 3 HAJAHHIM
MyOIiYHUX NOCIYT, 37104MHHU Y cdepi 00iry HapKOTUUHHX 3ac00iB, YTOH a0
3aXOIUICHHS MOBITPSHUAX CYACH TOIIO. [leTanpHimne mpo 3HaYeHHS Mi>KHA-
POIHO-TIPABOBUX aKTIB SIK JKEPES HOPM KPUMIHAJIBHOIO MpaBa Ta Mpo
CHIiBBIJHOLICHHS HOPM MIKHAPOAHOTO 1 KPUMiHAJIBHOTO MpaBa ous. § 5
Yb020 po30iny.
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Po3znin 1. KpuminanbHe npaBo: MOHATTS, JKepena, 3aBIaHHs, GyHKIIii, TPUHIUIN. . .

Bupimytoun nuTaHHA PO BiAMOBIAHICTH (HEBIANOBIAHICTh) IPUIIHCIB
HOPMAaTHBHO-TIPABOBUX aKTiB, Y TOMY YHCII ¥ 3aKOHIB PO KPUMIHAIBHY
BiAMIOBINANBHICTD, MONOXKEHHSIM KoHCTUTYIIIT YKpaiHu, TeBHUM YUHOM
BIUTMBAIOTH Ha GOpMYBaHHS HOPM KpuMiHansHOTO TpaBa i PKCY. Tak,
cnupatounck came Ha PKCY, sxuit BU3HaB TakuMu, 10 HE BiIOBIIAIOTh
Koncrutyuii (HekoHCTHTYLIHHNMEI) OKpeMi nojoxkeHHs cT. 69 KK, BPY
22 rpynus 2006 p. BHecna BiANOBIAHI 3MiHU 10 Li€1 HOPMH.

CynoBa npakTuka, OCHOBHI ITPOOJIEMH Ta TeHJCHINT K01 BimoOpaa-
1otbes B aktax BCCY ta BCY, BrumnBae, y nepury 4epry, Ha BUPOKH U
YXBaJIH, 1110 IOCTAHOBIIOIOTHCS HUKIECTOSIIUMHU CylaMHy. Tak, BIAIOBIIHO
1o 1. 6 4. 2 c1. 36 3akony Ykpainu «IIpo cynoycrpiii i craryc cymaisy» [IBCY
Jla€ CyznaM HHKYOTO PiBHS PEeKOMEHAALiiiHI po3’ICHEHHS 3 MUTaHb 3aCTO-
CYBaHHsI KpUMiHaJIBbHOTO 3aKOHOAaBCTBa. Taki cami po3’scHenHs 10 2010 p.
HajaBanucs y nocraHosax [IBCY. Kpim Toro, BinmoBigHo 10 crareit 445,
455, 458 KIIK gucrosxu BCY, BukiaaeHi y #oro yxsajax 1010 HEOIHA-
KOBOTO 3aCTOCYBAaHHS CYJIOM KacalliifHOi iHCTaHIIIi OHUX 1 THX CAMUX HOPM
3aKOHY YKpaiHH MPpO KPUMiHAIBHY BiAMOBIMANBHICTH MO0 MOMiIOHIX
CYCIIBHO HEOE3MEUHUX MisiHb, € 0008 s13K06uMu IS BCiX Cy0’€KTIB BIajI-
HUX TIOBHOBaXXE€HB, SIKi 3aCTOCOBYIOTh Y CBOIH NisUIBHOCTI BiAMOBiAHY
HOPMY 3aKOHY, Ta JiJIsl BCiX cyAiB Ykpainu. OHOYaCHO TEHCHIT CYIOBOT
MIPAKTHKH, SKI BUKPUBAIOTH OKPEMi HEJIOJMIKHA Y YNHHOMY 3aKOHO/IABCTBI,
CTArOTh IIiCTaBOO AJI1 BHECEHHS 3aKOHOAABLIEM 3MiH Ta JONOBHEHB JI0
HOPM KPHMIiHAJIBHOTO TIpaBa.

—— § 3. 3aBaaHHsA, QyHKIII TA IPUHIMIINT
KPUMIHAJILHOTO IPaBa

l'onoBHi 3aBmanHs KprMiHAIBHOTO Npasa 3akpimieHi y cT. 1 KK, a came:
MpaBOBE 3a0e3MEeUeHHsT OXOPOHU TIPaB 1 CBOOO JIFOAMHY 1 TPOMaAsSHUHA,
BJIACHOCTI, IPOMAJICEKOTO TIOPSAKY Ta TPOMAJIChKOi O€3MeKH, JOBKIIIS,
KOHCTUTYIIHHOTO YCTPOIO YKpaiHH Bijl 3TOYMHHUX MOCATaHb, 320€3eUeH-
HsI MUDY 1 O€3MEKH JIIOCTBA, a TAKOXK 3ar00iraHHs 3JI0YHHAM.

I3 ux MpUNKCIB 3aKOHY BHUILIUBAE, III0 OCHOBHA ()YHKIIiSI KPUMIHAb-
HOTO IpaRBa SIK rajysi nmpaBa — 1e QyHKIs oxoponHa, 00 BOHO OXOPOHSIE
BJIACTUBHMH HOMY 3aC00aMHU Ti CYCIIJIbHI BiIHOCHHH, IO PETYIIOIOTHCS
inmmmu ramyssmu npasa (ct. 1 KK). Li ramysi mpaBa, perymordn neBHi
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§ 3. 3aBnanHs, QyHKLIT Ta MIPUHIUIN KPUMIHAIBHOTO IIpaBa

CYCHIJIbHI BiTHOCHHH, CIIPHUSIFOTH X PO3BUTKOBI # peaizamii, TOAl sIK Kpu-
MiHAJIbHE TIPAaBO OXOPOHSIE 111 BITHOCUHU BiJI 3TOYMHHUX MOCSATAHb HA HUX.
Tak, HOpMH IIMBIJILHOTO MpaBa PEryIr0I0Th BIIHOCHHH, IO CKJIAAAIOTHCS
y cdepi BnacHOCTI. Y KpUMiHAIBHOMY 3K ITPaBi, BHACIIIOK HOTO OXOPOHHOT
(dyHKIIIT, BCTAHOBITIOIOTHCS KapaJibHi CAHKIIIT 32 3JI0YMHU IIPOTH BIACHOCTI
(muB. po3n. VI OcobmuBoi wactuan KK). ¥ Koncrurymii Ykpainu ta 3a-
KOHax YKpaiHu mpo BHOOpPH OprasiB BIaJy BH3HAYEHO MOPSAIOK TaKHX
BHOOpIB, MpaBa BUOOPIIIB, pEIIIAMEHT AiSUTBHOCTI OKPYKHHUX 1 TITBHIYHUX
BHOOPYMX KOMICiH TOMIO. Y KpUMiHATEHOMY K TIPaBi 3 METOFO OXOPOHH ITHX
BiTHOCHH BCTaHOBJICHO MOKapaHHS 3a TaKi 3JI0YMHH, K MEPEIIKOIKAHHS
3I1MICHEHHIO BUOOPYOTO MpaBa, MOPYyIIeHHs TAEMHHUIII TOJIOCYBaHHS Ta iH.
(muB. po3a. V OcobmmBoi gactuan KK).

AJne KpuMiHalIbHE IPABO HE TUTBKK OXOPOHSE, a i BUCTYIIAE PErysTO-
POM NEBHUX CYCIJIbHUX BIIHOCHH, TOOTO BUKOHYE pecyisimusHy (hyHKYiio,
sIKa BUSIBIIIETHCS Y Mpbox 11 CKIIAIOBUX:

— HOpMH KPHMIHaJILHOTO MpaBa, 3a00pOHSAI0YH BUMHEHHS CYCIITBHO
HeOe3neuHuX AistHb (i1 4M Oe3A1sUIbHOCTI), Y TOM JK€ Yac BUMAraroTh IEB-
HO1 npasomipHoi nogedinku B 0ci0. 3aKoH PO KPUMiHATBHY BiATIOBiTah-
HICTb, SIKMH HA0OpaB YUHHOCTI, BXKE CaMHM (PAKTOM CBOTO iCHYyBaHHS BILIH-
Ba€ Ha MOBEAIHKY JtozeH. [ OLIBLIOCTI TPOMA/siH BUMOI'H 3aKOHY ITPO
KpUMiHANBHY BiJllIOBiabHICTD IITKOM BiAITOBIAAIOTH iX YSBIEHHSM IIPO
HaJIe)KHY, IPaBOMipHY MOBEIIHKY. YacTuHa rpoMajsiH BUKOHY€E 3a00pOHU
KPUMIiHAJIBHOTO 3aKOHY, OOSIYMChH BiIIOBIAAILHOCTI 1 MoKapanHs. Tum ca-
MUM 3A1HCHIOETHCS PErYISTHBHA (DYHKIIS KpUMiIHATIBHO-IIPABOBUX HOPM Y
cepi 3amobiraHHs 3JT0YUHHOCTI;

— BUKOHYIOYH (DYHKIIIF0 OXOPOHH BCTAHOBJIIEHUX Y JA€PrKaBi CyCHITbHUX
BiTHOCHH, HOPMH KPUMIiHAJIBHOTO ITPaBa THM CAMHUM OZHOYACHO 1 PeTryInto-
10Th iX. Hampukinan, 3axuinaroyu BiJHOCUHHU BIACHOCTI HOPMaMH, SIKi
MicTATbes B po3a. VI OcobmuBoi yactuau KK, kpuMiHaIBHE TIPaBO CIIpHUsE
X TIpaBOMiIpHOMY iICHYBaHHIO i PO3BHUTKOBI;

— JesIKi HOpMH KPUMiHAIBHOTO MpaBa MPsiMO HaJIeXKaTh 10 PETYIIATHB-
Hux. Hanpukinaz, e Hopma po HeoOxiaHy obopony (ct. 36 KK), mio Bu-
KITIOYA€ BiAMMOBINANBHICT 3a MPaBOMIPHHM 3aX¥CT BiJ] CyCIJIFHO Hebe3-
MEYHOTO MOCSITaHH; HOPMH PO 3BUTBHEHHS BiJl KpUMiHANBHOI BigNOBI-
nanbHOCTi (nuB. po3a. IX 3aransHoi yactiuan KK), HopMu mpo morarieHHs
i 3HATTS cyaumMocTi (crarti 89-91 KK).

KpuminansHoMy mpaBy YkpaiHU SIK rajy3i nmpaBa BJIAacTHBI neewi
npuHyunu, XapakTepHi ¥ I KpUMIHAJIBHOTO IpaBa 0ararbox iHIIUX
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Po3znin 1. KpuminanbHe npaBo: MOHATTS, JKepena, 3aBIaHHs, GyHKIIii, TPUHIUIN. . .

KpaiH. [lpunyunu KpuminaivbHo20 NPasa — ye 0CHOBHI, NPOBIOHI 3acadu,
SKI 3aKPIinieni 8 HOpMax NPaesa i GUHA4AMv NoOY008Y 6cici eany3i npa-
84, OKpeMuXx ii incmumymis, Rpagomeopyy i nPaso3acmocosHy OisibHICMb.
i mpyHIXTY MaIOTh BayKJIMBE 3HAYCHHSI 7S 3A1MCHEHHS] KpUMiHAIBbHOT
TIOJIITUKY JIEPKaBH.

HaiiBaxnmuBimuMy MpUHIMIIAMA KPUMIHAJIEHOTO TIpaBa €: a) BiIIOBi-
JIANTGHICTB TiIBKY 33 BYNHEHHS CYCITUTEHO HEOE3MEYHOTO JIiSTHHSL, 10 TTePe/-
6auene 3axkoHoM (KK) stk 3moumH; 0) BiAMOBiZaNbHICTh TITBKU 33 HasB-
HOCTi BUHH; B) 0COOHUCTHI (ITepCOHATBLHUN) XapaKTep BiAMOBITaILHOCTI;
I') IHIUBITyaTi3allis KpUMiHAIBHOT BIIOBIIABHOCTI Ta MOKapaHHSI.

Bionosioanvuicms ocobu 3a guuHenHs CyCRilbHO Hebe3neuHo2o OisHHs,
wo nepeddbauere 3aKoHoM AK 3104uH. Llell MPUHIUN NPUHHATO BUPAXKATH
JaTHHCHKOIO (ppazoro: nullum crimen sine lege — Hemae 3mounHy 0e3 BKa-
31BKHM Ha 11e Y 3aKkoHi. ToOTO HIeThCs mpo Te, M0 TITBKH 3aKOH PO KPHMi-
HaJbHY BIJNOBIJIaJbHICTh BU3HAYAE, SIKE CYCIIIBLHO HEOC3IEUHE JiTHHS
€ 3JIOYUHOM. Y CBOIO Yepry, KpuMiHaJIbHA BIAMOBINANBHICTD 1 TOKApaHHS
MOJKITUBI TUTBKH 32 T€ KOHKPETHO BUMHEHE 0CO00I0 MisTHHS, 110 Iepemada-
yeHe sk 3104uH B Ocobnusiii vactuni KK. Tomy B 4. 1 ct. 2 KK wiTko BH-
3HAYEHO: MIICTaBOI0 KPUMIHAILHOT BiJITIOBIAILHOCTI € BUNHEHHSI 0CO00I0
CYCITIBPHO HE0E3MEeYHOTO iSTHHS, IKE€ MICTHTh CKJIaJ] 3I0YNHY, ITepeadade-
noro KK. 3Bincu BuruinBae, mo Koiu sike-HeOynb AisiHHS npsMo B KK
He mepenbadeHe sIK 3JI0YMH, HOro BUMHEHHSI HE MOXKE 32 JKOJHUX YMOB
TATTH 32 COOOF0 KPUMiHAJIBHY BiNOBIIATBHICTE 1 TOKapaHHs, 00 3TiAHO 3
4. 4 ct. 3 KK 3acTocyBaHHs 3aKOHY PO KPUMiHAIBHY BiANOBIIANBHICTD 32
aHAJIOTi€I0 3a00POHEHO.

Kepytouncs monoxxenussimn Koncrutynii Ykpainu, 3akoHO/aBenb 3a-
kpinuB y KK npunyun eunrnoi 6ionogioanvnocmi ocoou 3a BAMHEHE (CTATTI
23-25 KK). ¥V u. 2 ct. 2 KK BcTraHoBieHo, 10 0co0a BBaKAEThCSI HEBUHY-
BaTOIO0 y BUMHEHHI 3JI0YMHY 1 HE MOXKE MIATaTH KPUMiHAJIHLHOMY TTOKa-
paHHIO, IOKH 1i BUHY He Oyne JOBEJCHO B 3aKOHHOMY IOPSIAKY i BCTAHOB-
JIEHO OOBHHYBAJIILHUM BUPOKOM cyny. HixTo He 3000B’s3aHUil JOBOIUTH
CBOIO HEBHMHYBATICTh Y BYMHEHHI 3JI0YMHY. YCi CYMHIBH OO0 HasBHOCTI
BHMHH 0COOM TiIyMadaTbcs Ha 11 kopucTh. KpuMinanbHe npaBo Ykpainu Bu-
KJII0Ya€ Tak 3BaHe 00 ‘cxkmuene cmaeienns, TOOTO BIAMOBITaIBHICTE 3a
HACJIIJIKH, 1110 HACTAJIH 32 BIICYTHOCT] BHHU.

Ocobucmuii xapaxmep i0nogioanrbHocmi K IPUHLIUI KPUMiHATBEHOTO
MpaBa MoJISITa€e B TOMY, 110 TiJIbKH 0c00a, sIKa BYNHHIIA 3TI0YHH, MOXKE HECTH
3a HbOTO KpHUMiHAIbHY BiAMOBINAIBHICTG 1 MiUISATaTH IMOKapaHHio. Skoi
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§ 4. CucteMa KpUMIHAJIBHOTO TpaBa

0 TSOKKOCTI He OyB BUMHEHMU 3JI0YMH, HisIKi 1HIII 0ocoOu (B TOMY uucii
poauyi) He MOXKYTh OyTH MPHUTATHYTI JIO BiJIOBIIAIBHOCTI, KPIM 0COOH,
sIKa BU3HaHA BUHHOIO B HOTO BUMHEHHI.

THpunyun inousioyanizayii KpUMIHATLHOL 8IONOBIOANLHOCHI | NOKAPAH-
Hs1 BUMArae, o0 KprMiHaJIbHA BiIMIOBIJANIBHICTS 1 IPU3HAYCHE TOKAPAHHS
OyJIi MaKCHMaJTbHO KOHKPETH30BaHi, iHIUBIyaTi30BaHi 3 OTIISALY Ha TSIK-
KiCTh BAMHEHOTO 3JI04YMHY, KOHKPETHI 00CTaBHHU HOTO BUMHEHHS Ta 3 ypa-
XyBaHHSIM 0cOOM BUHHOTO. YUM OUTBII TSDKKUM € BYNHEHUH 37109MH, YUM
OiNbITy CycIiIbHY HeOE3MEeUHICTh CTAHOBUTH BUHHUH, TUM O1ITBII CyBOpa
KpUMiHaJIbHA BiAMOBIJAIBHICTE HACTAE 1 OUTBII CYBOPUM € MpU3HAUYEHE
CYJIOM TTOKapaHHsI.

§ 4. Cucrema KpUMIHAJILHOTO IPaBa

KpuminanbHe TpaBo SIK CYKYIHICTh IOPHIUYHUX HOPM CTaHOBHTH X
HUTICHY cucmemy, OKpeMi CTPYKTYpHI YTBOPEHHS KO (ITiICHCTEMH) Hal-
TICHIIIIMM YMHOM IOB’si3aH1 Ta B3a€EMOIIIOTE MK CO0O0IO0.

Yci HOpMU KpUMIHATIBHOTO TIpaBa MOAUISIOTECS Ha 1Bl YACTHHU — 3a-
eanvHy ma Ocobausy. J1o 3aeanvroi wacmunu BKITIOYEHO HOPMH, 1110 BU3HA-
YaroTh 3aBJaHHS, IPUHIMIIM T4 OCHOBHI IHCTUTYTH KPUMIiHAIBHOTO MIPaBa.
BoHu 3aKkpiIuTIOOT MMiZICTaBU KPUMIHAIBHOT BiIMOBITAIbHOCTI, PETYITIOI0Th
YHMHHICTh KPUMIHAIBHOTO 3aKOHY B 49aci i IpOCTOPi, BU3HAYAIOTH IMOHSTTS
37I04YMHY i HOTO BUAM, OCYIHICTD 1 HEOCYAHICTh, (HOPMH BUHH, CITiBy4acTh,
MOKapaHHs 1 HOro BUIIH, MTOPSIIOK 3aCTOCYBAHHS OKPEMHUX BU/IIB ITOKapaHHS,
MpaBwIiIa X MPU3HAYEHHS, PETYIIIOIOTh IHCTUTYTH, ITOB’s13aHi 31 3BUTbHEHHAM
BiJl KpUMIiHAJIBHOT BiANOBIAANBHOCTI 1 HOKApaHHsI, OTALICHHSM 1 3HATTAM
CYIMMOCTI, BCTAHOBJIIOIOTh OCOOJUBOCTI BiIMOBIAAILHOCTI Ta MMOKapaHHs
HEMOBHOITHIX TOIIO.

Ocobnuea yacmuna KpUMiHAJIBHOTO IpaBa MiCTUTh HOPMH, K1 OITUCY-
I0Th KOHKPETHI BU/IM 3JI0YMHIB Ta KOHKPETHI BUIH 1 MEXi TIOKapaHsb, SKi MO-
KyTh OyTH NpU3HA4YEH] 32 BUNHEHHS MeBHUX 3110unHiB. Ll HOpMu 30cepe-
mxeHo B OcobnuBiit wactui KK.

Hopwmu 3aranpHoi Ta OcoONHMBOi YaCTHH KPUMIHAIBHOTO IpaBa siK
TIeBHI I ICHCTEMH 3aKOHOJIAaBCTBA MepeOyBalOTh y TICHOMY HEPO3PHBHOMY
3B’s13Ky Ta B3aemonii. Hacamnepen nopmu OcoOnnBoi1 YaCTHHU TPYHTY-
IOThCS Ha HOpMax 3arajbHoi 4acTUHHU. TOMY PO3KPUTTS AIMCHOTO 3MICTY
HOpM OcoONMHMBOi YaCTHHH HEMOXKJIMBE O€3 3BEpHEHHS 10 3arajibHoOi Jac-
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