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IIpoTrecTaHTN3M y CTAHOBIEHHI
3axigHOI TpaguLii npaBa

[pouecu rmobamnizamnii, M0 MOCTYNOBO CTBEPIKYIOTHCS Y TIPAaBOBi
IUTOIIMHI Cy4acHOTO CBITY, aKTyali3yloTh, Ha HAlI MOTJISA], KOJIO MUTaHb,
OB’ SI3aHKX 13 TIOLIYKOM OCHOB 1HTEIPyBaHHS y MIXXHApOJHUH TPaBOBUI
MIPOCTIp, MiIXOAIB MIOAO0 0COOTUBOCTEH MOJIepHi3alii HAI[IOHAEHUX 3a-
KOHOJABCTB Y 3ralaHOMy KOHTEKCTi. CTpareriynuii BEKTOp NepeyTBOPEHB,
SIKOMY CITiTy€ B TOMY YHCIIi i YKpaiHa, BU3HAYEHO Mi>KHAPOAHUMH TIPaBO-
BUMH JOKYMEHTaMH, B OCHOBI SKUX BIIIPaIlbOBAHHUI HA PI3HUX PIBHAX
MIPaBOBUI TOCB1J 3aXiAHOTO rAaTyHKY IIOA0 pO30YyIOBU MPAaBOBOI IePIKaBH,
CTBEPIUKCHHS 1 3aXUCTy IEMOKPATHYHUX I[IHHOCTEH cydacHOCTi. Ha Ham
MOTYISIL, OJTHA 3 KITFOYOBUX MPOOIIEM, IO TIOCTAE Y IIbOMY KOHTEKCTI — J10-
CJIJDKCHHST 0COOJIMBOCTEW MOETHAHHS 1HCTHTYI[IOHAJIBLHOTO JAOCBIIY
MPaBOBUX CHCTEM, IO PO30YIOBYBAINCH 38 YMOB UiTKO BUPAKEHUX ij1e-
OJIOTIYHUX KOOPIMHAT, i3 CUCTEMaMH, SKi JAesiKuil yac (PikCcyBaiiu y HOP-
MaTHBHIH IJIOUIMHI JOMiHYyBaHHs Pi3HUX BapiaHTIB BU3HAUYEHHS 3MICTY
COIIaIPHOTO JKUTTS Ta BTUTIOBAJIH BIAIMOBIIHI IM OpraHizaliiiHi Mojaeri.
Oxpema npobnema — cuTyalii pi3HOPiAHOT 3MILIAHOCTI TUX CYCIIJIBbCTB,
10 TIEPEeXXUBAIOTH TpaHchopmarrii, 1e IepexiTHIMU 1 HeyCTaJICHUMH BH-
DISIAAI0Th TTOTOYHI IIHHOCTI M penpe3eHTOBAaHO 3aIllUTH JIIOepaIbHOTO
1 HeTiOepaTbHOTO XapaKTepy, CYCHiIbCTBA, Y AKUX 3HAYHA YaCTHHA Ha-
CEJICHHS OpIEHTOBaHA HA CHCTEMHICTB, IO ACTEPMiHOBaHA TPATHILIEIO,
peTiriero, poIOBUMH 3B’ SI3KaMH, 17€0JIOTIE€I0, TOMO. Y TaKOMY BHUIAIKY
MOCTAIOTh MUTAHHs MOJIENI TpaHcOopMalliid, TOCTiIOBHOCTI eTamiB Ta ix
MIPOMIXHOI pe3yJIbTATUBHOCTI, TEXHOJIOTO-ITPABOBUX METO(IB JIOCSTHEHHS
METH i yCHOTO 3MiCTOBHOTO HificyMKy. MeThcst mpo BUXix Ha 3MicTOB-
HICTB MpoLecy MOAEpHi3alii Ha HaliOHANBHOMY MiAIPYHTI Ta e()hEeKTUB-
HICTh yCiX HOro CKJIaJ0BUX MO JiHii O4iKyBaHHS — pe3yJabTaT. 3 Hawoi
TOYKH 30pY, PO3IISLA MPOOIEeMaTHKH 0RO TpaHchopMalliil ysaBiIeHb Ipo
MPaBo MiJ BIJIMBOM IIPOTECTAaHTH3MY, aHaJIi3 BUOYyJOBYBaHHS HOTr0 KOH-
CTPYKLiH JO3BOJIUTH OKPECIHUTH SIK KOJIO JOCHIAHULBKHUX aKLIEHTIB, TaK
1 IUTOIMHY BUKOPUCTAHHS OTPUMAaHHUX PE3yNbTaTiB y CydacHi YKpaiHi.
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Oco0yMBO aKkTyaabHUM OAYUTHCS aHAJI3 BIUIMBY 1ICOJIOTIYHUX CKJIAJJOBHX
y CTaHOBJICHHI CUCTEMH Ta MOJEJI MpaBa y KOHTEKCTI pO3yMiHHS MeXa-
HI3MIB ajanTaiii IHCTUTYIIOHAIBHIX HOBAIlii Ta 3alI03MYEHUX OpraHiza-
LiHHO-TIPaBOBUX TEXHOJIOTIH y TIPaBOBiii cucTeMi YKpaiHu. Takum 4rHOM,
aKTyaJbHICTh POOOTH BH3HAYAETHCS TCOPETHUYHHMHU 3aBJAHHAMHU, IO
BHUXOJISITH Ha MPOOJIEMHU MPAKTUIHOTO XapaKTepy.

HayxoBa HOBH3HA pOOOTH BiIOMBAETHCS Y 3aBHAHHAX JIOCIiKEHHS:
Yy KOHTEKCTi MOZIepHi3aIlii HaI[iOHATBPHUX 3aKOHOJABCTB 1 PO3YMIHHS 3MiCTy
BEPXOBEHCTBA TPaBa CTABISATHCS Ta OKPECIIOIOTHCS MPOOIEMHU CTAHOBJICH-
HsI KOHCTPYKIIii paBa 3axigHoro cBity. OcoONMMBY yBary npuIiIeHO aHa-
i3y poIi CBITONIAIHUX TpaHc(opMaliil IpOTECTaHTU3MY B palioHai3anii
MPaBOPO3YMiHHS Ta BUOYZOBI KOHCTPYKUii npaBa. Tak, Mi>kKHapOJHE IPaBo
BH3HAa4Ya€ OCHOBU Ta KJIFOUOBI MO3MUIIii yHi(iKalii HAI[lOHATHHUX 3aKOHO-
JaBCTB, Ha PI3HUX PIBHIX PO3POOICHO i BiAMPAIbOBYIOTHCS TEXHOJIOTO
(bYHKIIIOHAJIbHI CKIIAJIOBI IMILIEMEHTAaIlli (MI>XHAPOTHOTO MPaBa) — IHKOP-
nopartisi, Tpanchopmariisi, BiZICHIKa, aje 00 KOHKPETUKH TX BIIMCYBaHHS
B HaIlIOHAJIbH1 32aKOHO/IABCTBA, CTBOPEHHSI I[ITICHOTO JITOPUTMY CHCTEMHHUX
3MiH 3MICTOBHOTO XapakTepy — IIf TUIOIIWHA 3aJIUIIAETHCS MPEIMETOM
yBaru Bke KOHKPETHUX KpaiH i BUKITUKAE 0COOMMBHI JOCITI THUIILKAN iHTE-
pec i pi3HUM aHATITHYHAM KYTOM, 3 aKTyalli3ali€lo MUTaHb METOH0JIO-
TI9HOTO XapakTepy.

3araapHOBH3HAHA KOHCTaHTA, Ha SKii Mae 6a3yBaTHCS BCS TEXHOIIOTO-
MpaBoOBa CKJIaJ0Ba MPOILECYy — CIiTyBaHHs NMPUHLMITY BEPXOBEHCTBA
npaBa. JloTpuMaHHSA LHOTO MPUHIHUIY CTAJIO0 Maike aKCiOMaTHYHUM
TBEPIKEHHSM Cy4acHOCTI 1, sik Bin3Hauae bpasn Tamanara, mpencTaBHUK
npaBHuYOl mKomn Yaisepcutery CB. loanHa (M. Horo-Fopk), «BepXOBEHCTBO
mpasa mocijgae 0cobnIuBe Miclie — BOHO € BUKJIIOYHHM 1 JIETITHMYIOUUM
MOJIITUYHUM 171€aJ7I0M ChOTOIHIIIIHBOTO CBITY, MPOTE BOJHOYAC 3TOIHU MO0
HOro TOYHOTO 3HAYCHHS HeMaey'. I3 mpuBOAY pO3yMiHHS MPUHIIUILY Bep-
XOBEHCTBA MpaBa i Ha CHOTO/AHI ICHYIOTh MEBHI PO301KHOCTI, BUKIMKAHI
PI3HHUIICIO Y CUCTEMHOMY Iiaxofi. B AHTIii, a MOTiM 1 B ycixX KpaiHax, o
JIESKOI0 MIpOI0 HACHiAYIOTh aHTMIHCHKUN TPaBOBHMA JOCBiJ, HArOJIOMIY-
€THCS, 1[0 BEPXOBEHCTBO NMpaBa po30yIOBYETHCS HA OCHOBI PIBHOCTI yCix
CyO’€KTiB y cHCTeMi NTPaBOBIAHOCHH, JIe JepkKaBa — JIAIIE OJUH 13 HUX
MOPsI]T i3 PUBATHOK 0coOor. Y Himeuunni, @paHiiii, cepeoBHII iHIITUX
MpEeICTaBHUKIB POMAHO-TEPMAHCHKOTO IT1IX0y, IPUHIUI OB’ SI3y€THCS
3 YSBJIICHHSIMH TIPO MPaBOBY JIEPKaBy, Ty AepXKaBy, Ha SKY HOKIAAA€THCS

! Tamanara bpasH. BepxoBeHCTBO IpaBa: icTopis, mosnituka, Teopisa / bpasx Tamanara ;
niep. 3 aHrI. A. Imenxa. - K. : Bug. gim «Kueo-Moru. akaz.», 2007. - C. 11.
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oco0nuBa BiAMOBigaNbHICTE Y popMyBaHHI i peanizauii mpaBa. YpemrTi-
PEIUT MUTaHHS BUXOANUTH Y IUIOIIMHY IPAaBOPO3YMiHHS 1 MpobiaeMy HOCis
mpaBa Ta 0cOOIMBOCTEH Horo peainizanii y moOynoBi Beiel KOHCTPYKLiT
mpaBa. B aHTrmo-aMepuKaHChKii MPaBoBiil ciM’1 y moOY0BI Takoi KOH-
CTPYKIi 1 MOAaNBIIOMY CIIiIyBaHHI BEPXOBEHCTBY IIpaBa MOKAa30BUMHU
BHIVISIAlOTH BiIOMi TBepKeHHs: «3ais Bu3HaueHHs npasa y CLIA icHye
BimoMa (opmyra: IpaBo € HE MMIO iHIIE, SK MOXJIHBICTH PaIlioHAIHHO
nepen0aunTy pillieHHs Cyly y Oynb-sKiil cripaBi y TOMY BHIIQJKY, SIKIIO
BOHA MOCTAaHE HA PO3IVISA CyAy»'. A SKIIO 1€ KOHKPETHIIIEe 3 MPUBOIY
PO CYAiB, TO «HA BIZIMiHY BiJI KpaiH KOHTHHEHTAJIBLHOT IPAaBOBOT CUCTEMH,
Jie 0COOUCTUH BIUIMB CYIJII 3aByajlbOBaHO MOHATTAM “cyn’”’, B AHIIIT Hi-
KOJIM HE MPHUXOBYBaJH, 10 MPaBOCYAIs 3M1HCHIOETHCS HE CyAaMHu, a
cynasiMu»?. TakuM 4MHOM, peajizallis MPUHIMITYY BEPXOBEHCTBA MpaBa
MOB’SI3Y€ETHCS 3 KIIOUOBOIO y BU3HAYCHHI MpaBa MocTaTTio cyanai. HaBiTe
3Ba)KAIOYH Ha MEBHY TEHJICHITIO 10 30IMKEHHS IMO3UIIIH MiXK IIUMU TBOMA
CUCTeMaMH, CYTTEBUH aKIICHT, 1110 BiIpi3HAE€ KOHTUHEHTAIBHUHN I AXi1 —
MTOKJIaAaHHs 0COOTUBOI BiAMOBIAIBHOCTI MO0 CIiTyBaHHS BEPXOBEH-
CTBY NpaBy Ha JIepXaBy, CTAHOBIICHHSI MpaBa y Mpoleci Mo3uTHUBi3amil
gepes KoaudiKaIlito i BimoBiIHO 30IMKEHHS 32 CYTHICTIO BEPXOBEHCTBA
MpaBa i BEPXOBEHCTBA 3aKOHY.

[MoxibHe cripsiMyBaHHS POCTEKYETHCS 1 B TOMY 3arajbHOMY ITiJIXOJi,
o npuidHATo B Ykpaini. Crarta 8 Koncruryuii Ykpainu BcTanosmoe: «B
VkpaiHi BU3HAETHC 1 /i€ IPUHIIMI BEPXOBEHCTBA MpaBa»’. Y CT. 4 3aKkoHy
Vkpainu «[Ipo npokyparypy» Bu3Ha4eHO: «/{isSUIbHICTh OpraHiB MPOKypa-
TYpH CHPSIMOBAaHO Ha BCEMipHE yTBEPPKEHHS BEPXOBEHCTBY 3aKOHY, 3Mill-
HEHHS MPABOMOPAIKY 1 Ma€ CBOIM 3aBAaHHIM 3aXHUCT BiJl HEPaBOMipHHUX
nocsaranb»?. TakuM 4MHOM, PO3IIISA] MUTAHHS BUKOPUCTAHHS MPHHIUITY
BEPXOBEHCTBA IPaBa, MO-TepILe, IOBEPTAE HAC 10 IPOOJIeM TEOPETUIHOTO
XapakTepy, 0B’ A3aHUX 13 TNIyMadeHHSIM IpaBa, HOro 3MiCTOBHOTO HAIoO-
BHCHHSI, BUOIPKOBICTIO TIO3UTHBI3AIIIT Y1 OTOTOKHEHHS 3 HETO, TTO-TIPyTe —

! Pene [TaBup,. PasnuuHble KOHIeNIym 061leCTBEHHOTO NOpsifiKa 1 pasa / PeHe [laBup,
/I OtedecTBeHHbIe 3aIMCKI. JKypHasl 1711 Me[lJIEeHHOTO YTeHMA. — M. : BBICIIL LK. SKOHOMUKM :
®onp «OTedecTBEHHBIE 3aNMCKMy, 2003, — Ne 2(10). - C. 35.

? Amaposa T. B. Cyzst u cyge6Hbli1 nporecc Bemkobpuranun. AHrms, Yanbc, llot-
nmanpus / T. B. Amaposa. — M. : VIH-T MeXAyHap. IpaBa u 3KOHOMUKM : «Tpmama JItny»,
1996. - C. 24.

* Koncrutryuis Ykpaiuu // Bizom. Bepxos. Pagu Ykpainu (BBP). - 1996. — Ne 30. -
Cr. 141.

*TIpo npokypatypy : 3akoH Ykpainu // Bimom. Bepxos. Pagn Ykpaiuu (BBP). - 1991. -
Ne 53. - Cr. 783.
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10 0coOnMBOCTEN MpeacTaBIeHHS i (YHKLIOHYBaHHS MpaBa B IIMPOKHX
KOHTEKcTax icTopii iCHyBaHHS HaliOHAILHOI MPaBOBOI CUCTEMH, TO-
TpeTe — 70 PYHKIIOHATLHO-TEXHOJOTIYHUX ACTIEKTIB JII€EBOCTI IPUHITUITY
B YMOBaX IO€HAHHS 3aI103UYECHOTO MMPABOBOTO IHCTPYMEHTAPIIO 3 eJIEMEH-
TaMH HalllOHAJIbHOI MPaBOBOT CHCTEMHU.

[IuTaHHs 110740 PO3yMIHHS TOTO, IO CIIPHIMATH y 3B’ SI3Ky 3 TEPMiHOM
«TIPaBOY, €, 3BUYANHO, PO3TIITHYTHM 1 BCEOIUHO TIPOaHATI30BAHUM 13 TOUKH
30py Pi3HUX HAyKOBUX IIKIM 1 HampsMiB. TpymaHom, sk Big3Hadae Pene
JaBun, BUHUKAIOTh TOM1, KOJIM B Yy>KOPiHE CBITOIVISIIHE CEpPENOBHUILE HA-
MAararThCs MIPUIATH 13 TEPMIHOM, SIKUI Ma€ YiTKUH 3MICT 1 € TOPOKEHUM
y 1HIIIH cucTeMi KOOpAWHAT YTBOPEHHS COLIAIbHIUX CMHCIIB, TOOTO HeTh-
Cs1 TIPO TOETHAHHS SIKICHO PI3HOPIIHUX CUCTEM, Y SIKUX HaBiTh HEMAE Tep-
MIHOJIOTIYHHMX €KBIBaJICHTIB, 1110 MO3HAYaIH O 1 BIITBOPIOBAIN OTHAKOBHIA
3MICT.

«/[lesiki Oavyarh y mpaBi CyKyMHICTh HOPM, IO MPUIHCYIOTH IPaBUIIb-
HY TIOBEIIHKY; 1HII 0a4aTh Y HbOMY HUISX BUPIMICHHS KOHQIIKTIB. [HIImM-
MH CIIOBaMH, JJIsl ONHUX IPaBO € 3aCO00M OpTraHi3allii mo-crupaBKHbOMY
CIIpaBEJIMBOTO CYyCIIILCTBA; 1HII, Ti, XTO OAYUTH TIEPII 32 BCE WOTO Ka-
parody (pyHKITit0, BBOXXAIOTh HOTO MEXaHi3MOM MPUMYCY, ME€Ta SKOTO —
HaB’sA3aTH BU3HAYEH] TUIIH MOBEIIHKM»'. Bomomiy MiX IIMMH i IXOIaMH,
BiTIHKH 3MIIMAaHOCTI i CMHCIIOBI IEHTPH, 3a Pene JlaBumom, MoxHa
BiJIHAHTH 3BEPTAIOYNCh J0 aHAII3Y CTYNEHs HAAICHHS IpaBa peliriiHuM
3MICTOM, @ TAKOX y TPaAULIii CyCHiJIbCTBA TICHO YB’SI3yBaTH IPaBo 3 MO-
pamtio. | Taka TOoCHiIHUIBKA CIPSMOBAHICTD MEBHOIO MipOIO MOBEPTAE
HAC JI0 KOHILIETLIN MPUPOTHOTO MpaBa B UIIMPOKUX KOHTEKCTAX TOTO, IO
MO3HAYAETHCS CYYaCHUM «3aXiHUM palioHalli3MoM». Y MiACyMKY, abu
BHUHTH y TUIOIIMHY CIiBBUMIPHOCTI TOTO, IO BKIAIAETHCS Y TEPMiH «IIpa-
BO», Ma€eMO IMOEHATH T€, IO MOPOIKEHO PI3HUMH THITAMU pallioHab-
HOCTI, 1 BUTH Ha MMO3UTUBHE MPABO K €AUHUN HATIMHIN CIIIEHAN 3HA-
MmeHHUK. CyTTEBE 3ayBaK€HHS, MabyTh, CTOCYBaTUMETHCSI TOTO, IO 1H-
CTPYMEHTaJIbHA €()EeKTUBHICTH IIO3UTHUBHOIO IIPABA, IPEACTABICHOTO TUMH
CaMHMH{ HOPMaMH y Pi3HUX CHCTeMax, Oy/ie 3Ha4HO BiApi3HATHCA, 1 Iiei
ACIeKT, Ha HaIll IO, MOTpedye 10JaTKOBOI HAYKOBOI yBaru y 3B’ sI3Ky
3 KOHKpeTukoto curyamii. Tak, y po6orax Cemrwoenss @. ['aHTiHrTOHA
CTBEPIXKY€EThCS, L0 3aXiIHi 1 CXiJHI CYCIiIbCTBA HE MOXYTh OyTH CyMic-
HUMH B iX YSBJICHHSX PO TiAHICTD, CIIOCIO XKUTTS, CYCIiIbHI MEXaHi3MHU.

! Pene [TaBup,. PasnuuHble KOHIENIyM 0OIeCTBEHHOTO NOpsifiKa 1 pasa / Pene [laBup,
/] OtevyecTBeHHbIe 3anvicku. YKypHar 711 MeleHHOro YTeHyA. — M. : BBICIIL IIK. SKOHOMMKIN :
®onp «OTeyecTBeHHbIE 3alIMCKI», 2003, — Ne 2(10). - C. 41.
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B 0cHOBI HECYMICHOCTI — Pi3HHLS Y COPUHHATTI COLIyMY, IO BUXOBYE
iciaM 1 MpOTMOHY€E XPUCTUSHCTBO. 3aXiIHI CyCHiILCTBA MOXKYTh 3aCYIKY-
BaTHUCh iCIaMOM K MaTepialiCTH4Hi, KOPYMIIOBaHi, 3aHENaJHUIbKI Ta
aMOpaJIbHi, TaKi, IO 3a 0COOMCTOI0 CBOOOI0I0 BTPATHIIN KOJIEKTUBICTCHKI
LIHHOCTI, TOMY CTBEP/IXKCHHS 3aX1JTHOTO IPABOBOTO IHCTPYMEHTAPII0 MOXKE
OLIIHIOBATHUCS K TaKe, [0 He BiAMOBiJae TPamMIisM i CIoco0y KuTTs'.
Awmepukanens JxoH X toep y crarti «Kopest i CLLIA: aBi Mmoneni nmpaBo-
CYILISI» 3BEPTAETHCS 10 MOJICITIOBAHHSI MPABOBUX CUCTEM Ha OCHOBI pO3-
MOy Ha «poAOBe cycHinbeTBOY (tribal society) 3 BiANOBIIHUMH KOJIEK-
THBICTCHKUMHU IIHHOCTSIMH €THITHO-TPAAUIIOHATICTCHKOTO TTOXOKCHHS,
10 MOXKYTh OyTH BTiJICHI JIMILIE Yepe3 0COOIMBI MPaBOBI MEXaHI3MH Ta
«MaTepialbHy» MOJENb MPaBOCYAAs, i CyCHIIBCTBO 3aX1THOTO «paIrio-
HaneHOrO» TUMy (CILIA), «ipouecyabHay MOAETh IPaBOCYAIS SKOTO €
MPHUHIIAIIOBO 1HIIOK caMe y ILUIONIUHI IIHHOCTEH?.

VYTiM, 1 caMa cyyacHa 3axXiJlHa «palliOHATBbHICTEY» OKPECIIOETHCS J10-
CTaTHHO HEOTHOPITHO 3 TMO3UIH PI3HUX HAYKOBUX IiIXOIB, IO ITPOIOB-
XKYIOTh MOIIYK ii 03HaK y MeraiHopMauiifHOCTi cbOroAeHHSs, a Aitodi
MIPaBOBI CUCTEMH Ti€0 UM IHIITOO MipOIO BiITBOPIOIOTH TPUBAIUN BILUIHB
TpaJULiN PETITiHHOCTI.

MoxHBO, 11eii BITUB O1TBIIIOI0 MipOIO BiTIyBa€THCS, K HE MapaoK-
cajJbHO, B aHIJIO-aMEPHUKAHCHKil MpaBoBiil cucTeMi, o GopMyBanach
Y KOHTEKCTi BIUTHBY pPehOPMOBAHOTO XPUCTUSHCTBA (TIPOTECTAHTU3MY ).
[Mapanokc momnsirae B TOMY, L0 Y HPUHIUII Cy4acHa «pamioHATbHICTHY
3aXiHOTO CBITY, OKPIM ITiTXOMY, IIT0 HAPOIUBCS Y IIOMTHHI CBITCHKO-HAYKO-
BOTO JUCKYPCY, IOB’SI3y€EThCSA Y TOMY YHCII 31 CBITOIISAHUME HOBaLisIMU
MIPOTECTAHTU3MY, a CBOTO yacy Maxkc Bebep, BBa)KarOUH PEIIirito OCHOBHOIO
PYLIIHOIO CHIIOI0 COLIaTbHOTO PO3BUTKY, MIAKPECITIOBAB, 1110 MPOTECTaH-
TH3M 3aKJIaB OCHOBY ITPOrPECyIOUO0i parlioHaaIbHOCTI 3aX0My 1 € CBiTUYCHHIM
ii moganbiIoro cTBepKeHHS. [IpOoTECTaHTHU3M HE MPOCTO T030aBUB XPHUC-
THSHCTBO KEPOBAHOCTI KAaTOHUIIHKOIO I[EPKBOIO, BiH BUBIB COIiaIbHY
1 paBOBY IYMKY XpUCTHSHCTBA 32 MEXKi IOpUANYHOT MJIOMIMHA KaTOIUIIH3-
My. AJjie, Marodu 3aBIaHHS BHPINTYBATH MPOOIEMH CYCIUTEHOTO XapaKTepy,
3aJIMILIHB 1 PO3BHHYB caM (popMallbHO-IOPUANYHNHN IMiJIXiJ KaTOMUIU3MY B
MMATAHHAX, 110 BUXOMIIH i3 MpoOieMaTuku 00’ ektuBaiii OaKpoBEHHS
B TIO3UTHUBHOMY IIPaBi, THM CAMHUM HAIOBHIOIOUH SIKICHO HOBHUM 3MiCTOM

! Camroanp @. XantuHrron. CronkHosBenne nuBunusdanuit? / ®. Camroans // Iomuc. -
1994. - Ne 1. - C. 42.

? xon Xbroep. Kopes u CIIIA: nBe Mopenu npaBocynus [EnexTponHuit pecypc] /
Ix. Xpoep. — Pexxum goctymy: vestnik.tripod.com.
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KOHLICTIL}0 TPUPOAHOTO IpaBa i JIETITUMYIOUH B O4aX XPUCTUSHCHKOTO
CBITY CyCIJIbHY pamioHaJbHICTh.

OnHe 3 MUTaHB, SIKE 13 CaMOT0 MOYaTKy BHUKIIHMKAJIO CTypOOBaHICTh
3aCHOBHHMKA MPOTeCcTaHTU3My Maprina JlroTepa, — mpobiema cBoOOIU
BOJIi Y pepOPMOBAHOMY XPHUCTUSHCTBI. HiMEebKHI NOCTiTHUK mpoTec-
tanTu3My l'epxapn bpennnep HaBiTH MiIKpeCIIOe, MO Ha TOYATKy CBOET
IIsUTHHOCTI «CBOO1THA BOJISH» TEpeTBOPIUIACE s JIfoTepa Ha JpKepero
pO3ApaTyBaHHS', OCKIIBKH B HOTO TEOJIOTI4HIi MOOYIOBI MPUMHUPEHHS
Bora 3 mogcTBOM 1 MPOIIEHHS TPiXiB Yepe3 Aap 0COOHMCTOl BipH 3MyITy-
Balli IIyKaTH BiJNOBiAi HA MATAaHHA 10O COIiabHOTO OOJIAIITYBaHHS.
«Sola fide He MoTIIa CTBOPUTH 1HCTUTYT, SKOTO MOTPeOyBaio HOBE BUCH-
Hs... BigbHa BOJI 3HOBY BUSIBUJIACS] KOPUCHOIO JUIS JYXOBHOTO MEXaHi3-
My colialbHOT MoBeAiHKHU... CBOOiHA BOJIS € MOCTYIaTOM OCYJHOCTI
IHJUBI/la — MHUTaHHS, [0 HAJIC)KUTh JI0 FOPUCIIPY/CHIIII, a HE JI0 €BaHTe-
niunoi Teonorii Jltorepa: He bor nae cBoOiqHY BOIIO 3315 CIACIHHS Y1,
a IOCTHIlis BUXOIUTh 13 HEi sIK 13 JeriTuMaliii cBoix BUpOKiB»?. JltoTepy
OyJI0 CKIJIAJIHO BHUKIIFOYHUTH 3 TEOJIOTII COLliajJbHO CYyTTEBI pedi, i BKe Mif
BILTHBOM MenaHXTOHa BiH 3HOBY MOBEPTAETHCS JIO IIHOTO MUTAHHS Ta
CTBEPIUKYE, IO JIOANHA «MAa€ MOXKIIMBICTh BHOOPY 1 CBOOOIY OIrTH Bix
311a 1 TBOPUTH A0OPO», a 3rofoM y poboTi «IIpo pabcTBO BOIi» BXKE 5K TE,
10 PO3YMI€ThCA caMo 10 c00i, BUCIOBIIOE 3ayBaKEHHSI, 110 MA€ThCS HA
yBa3i HecBoOoOAa MroAuHM nepen borom Tak uM iHakIIe BIUIMBATH HA CIia-
CiHHS, a HE 30BHILIHIO CBOOOAY JIOAWHU poOUTH Te a0 iHIIe 3a CBOIM
OaxxaHHsAM. bpenamnep miacyMoBye, IO TaK «IOPUAXIHE MUCIICHHS 3HOBY
MPOHUKJIO B TEOJIOTII0, TOYAJI0O KOPUCTYBATHCA ii TepMiHAMH, TIIyMauuTH
X 3HAUEHHS Y IPaKTUYHOMY PO3YMiHHi, HE OOMEXYIOUUCH X TEOJOTTYHIM
3HAUCHHAM".

VYpaxoByro4n nNpuTaMaHHY POTECTAHTCHKIH AOKTPHHI 1HIUBIAyai-
3a11ito croco0y iCHyBaHH:, Yepe3 0COOMCTICHICTh BipH 1 palfioHaIi3alliio
COITIaTFHOTO KHUTTS, IO HA0yBaJIO 3HAYHO BarOMIIIOTO, HI)K Y KaTOJIUIIN3-
Mi, 3HAYCHHsI, MaJId 3’ IBUTHUCA 1 TIEBHI KOPEKTHUBH Y PO3YMIHHI IPHUPOI-
HOTO TIpaBa y TOJIi HOBOTO XPUCTUSHCHKOTO cBiToOaueHHs. KaTtomumuim
Yy WX MUTAaHHAX TPAIUIIHHO 3BEpPTaBCS IO TOMI3My (BTIM 1 3apa3 BiH
3aJIMIIA€ThCS OCHOBOIO IPAaBOPO3YMiHHS KaTOJMULBKOI LIEPKBH, a Mpex-
CTaBJICHUH y BapiaHTax — HeoToMmi3My JK. MapiteHa Tomo — aBToOpH-

! bpennnep Iepxapn. Maprus Jliotep: Teonornsa u pesomonysa / bpenpnep Tepxapn,. -
M. ; CII6. : Yaus. kH., 2000. — C. 100.

* Tam camo. - C. 278.

* Tam camo. - C. 278.
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TETHUM BUCHHSM cydacHOCTi). OAHI€I0 3 TOJIOBHUX MPOOIIEM, 1110 3aBXKAN
BUKJIMKaJIa TPYIHOLII CTOCOBHO [T03aKaTOIMIBKOTO HAYKOBOTO CIIPUITHSIT-
TS B KOHLEMLI ToMi3My, € mpobiema palioHainizaiii npasa i foro mo-
JIAJbINOT MO3UTHBI3AILT, OCKIJIBKH THOCEOJIOTIYHI MEXaHI3MHU OPIEHTYIOTh
Ha TepEeMIIlIeHHs Y TUIOIIKUHY BipH 1 BIJKPUTTS MpaBa, M0 «BIUCAHE Y
MIPUPOAY JTIOIUHNY. Y TIM MOXIHBICTH OQILIHHOTO BU3HAHHS 1 BCTAHOB-
JICHHS IpaBa KaTOJIMIbKA [IEPKBA, IOCHJIAI0YHCh HA CBIM CTAaTyC IPOBiA-
Huka boxxoi Boui, 3anumiae 3a coboro. I3 mporo mpuBoxay C. I1. PabiHoBuu
3a3Hadae, M0 TaKUi MiAXi 3aKiIaae qBOICTICTh, IKa 0OMEKY€E CBITCHKY
JONUHY Y CIPUHHATTI 1ipaBa. «[Ipupoaamuii 3aKoH i mpaBa JTFOIUHH SK HOTO
Masi(ecTarist MOXXyTb OyTH Mi3HaHi K Cy0’ €KTHBHUM CIOCOOOM (aBTOHOM-
Ha “HeoQiuiiiHa” IHTEpHpeTaLis NpaB JIOJUHA OKPEMHMH JTIOAbMH), TaK
i cmocoOoM 00’ €KTUBHUM (T€TEpOHOMHA “odiliiiHa” iHTepIpeTalis mpas
JIFOJIMHU YIOBHOB2XCHUMH CITY)KUTEJISIMU IIEPKBH )»'. Came npyruit cro-
ci0 BCTAHOBIIOETHCSI IISPKBOO SIK TAKHH, 1110 OB’ sI3aHUI 3 00’ €KTHUBAIIEI0
mpaBsa i HOTo 3aBepIICHHSM BHCTYIAae O(illiliHa penpe3eHTallisl TO3UTHB-
HOTO npaBa. Tak, 3 OHOTO OOKY, BiJICIKAEThCS «XaOTHYHICTH 1HIUBITya-
J3MY», IPOTIOHYIOTHCA 3arajibHi PETYII0I0Yi HOPMH, ajie 3 APYyroro —
rocrtae mpobemMa MOHOIIOJI3aIlii pO3yMiHHS IIpaBa i BTOPHHHOCTI BCHOTO
CBITCBKOTO, CYCIIIJIBHOTO. Y MPOTECTaHTU3MI BUBEICHHS MUTAHHS PO
cB0OOAY BOJIi B IOPUAMYHY IUIOLIMHY 1032 MEXi KaTOJIMLIBKOIO IpaBa
CTaBWJIO IMUTAHHS NP0 MPaBOTBOPYY iHCTAHLIIO Ha 3MiCTOBHOMY HiATPYH-
Ti peOpMOBAHOrO XPUCTHUSHCTBA. YKe B poOorax MelaHXTOHA
3’SIBISIETHCS OOTPYHTYBAHHS HEOOX1AHOCTI MOBHOIO MipOIO JIEJIeTyBAaTH I
(dbyHKIIT gepkaBi, ane BKe 0COONMBIN JepikaBi, Tid, IO 3rOJIOM IiCis
po3pobok Pobepra pon Mo ta ix nomynspu3saiii Oyjie mo3Ha4aTucs sk
«mpaBoBa jaepxanay. Ha ¢hoHi BUBHAHHS 0COOMCTICHOT BOJII Ta 1HAMBIAY-
ANBHOCTI €EKOHOMIYHOTO 1HTEpecCy, peadimiTanii 3eMHUX MOTped y BUMIpI
palioHaIbHOCTI, 1 B OOJIAIITYBaHHI CYCIIJIBHOTO YKHUTTS POTECTAHTChKA
TEOJIOTisl BUXO/IMJIA 13 MOXIIMBOCTEH BUKOPUCTAHHS YChOTO TIONIEPETHBO-
T'O TIPaBOBOTO JIOCBITY, IO 1TO30aBIISIBCS BIATIHKY 11€0JI0TIYHOT HEAOBIpH
KaronuiuiMy. Tak, Ha IKiCHO HOBOMY 3MICTOBHOMY PiBHI CTaJIO MOYIIH-
BHUM 3BEPHEHHS 0 PUMCBHKOTO IpaBa. PuMcbke mpaBo 3 Oro neTanbHOI0
periiaMeHTali€r0 ITUBUIBHUX BiTHOCHH MPOMOHYBAJIO TOTOBI (OpMYyIH
BPETYJIIOBAaHHS CUTYalil, IO BUHUKAJIN Y 3B 53Ky 3 PO3BUTKOM KarliTa-
JICTHYHUX BiTHOCHH, 1 BIMOBIaNl0 3araibHIN TEHACHINT CyCHiIHLHOTO

! Pa6inosuy C. I1. THOceosoriyHa po6eMaTyiKa y IpMPOJHO-IIPABOBIl AyMIli KaTo-
muusmy / C. I1. Pa6inosnd // IIpobnemn dinocodii npasa. T. 2 ; JIpsiB. opug. in-r MBC
Ykpainn, 2004. - C. 152.
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po3BuTKYy. Ha Ham mornsia, BOUCyBaHHS €JIE€MEHTIB PUMCBHKOTO MpaBa
B IIUTICHE MPaBOPO3YMiHHSI, 110 (OPMYBaIOCh HA OCHOBI IIPOTECTAHTU3MY,
BH3HAYMJIO IEPCTIEKTHBY BEKTOPY pallioHai3allii y miaxoi oo mpaBo-
PO3yMiHHS, sIKMi HaOyB HOBO{ SIKOCTi y coliajabHO-TIpaBoBiit ;ymui HoBo-
rO 4acy 1 OKpPeClIMB CTAHOBJICHHSI KOHTHHEHTAIBHOI MPABOBOi CHCTEMHU.
MoxNnHBO, MPOTECTAHTCHKI HAMipH, IO POPMYBAIUCH Y IPaBOPO3YMiHHI
mepi 3a Bce JitoTepanchkol HiMeuynHu, 10ocsATM CBOET MAKCUMH aHTH-
KJICpHUKaJIi3My LI0JI0 JEePKABOTBOPEHHS Yy KaTOJUIbKiK DpaHIiii yacis
peBomontii Ta Haroneona, e 3anepeyeHHs «i1eanbHOro MpaBay KaToIUIb-
Koi 1lepkBH OyI10 HAHOUTBII paAUKaTbHIM Ta 0a3yBajoCh Ha BUNPaBAaHii
y paMKax TOTOYacHO! HayKH i pe()OpMOBAHOTO XPUCTHSHCTBA CBITCHKiH
pamionanbHOCTI. [IpUHIIUTIOBHI PO3MOAIN CBITCHKOTO Ta I[EPKOBHOTO
y BUIVISIAL «JIATYHOCTI» 3a)iKCOBAHO i B Cy4acHOMY Hal[ilOHaJbHOMY 3a-
koHOmaBcTBI DpaHilii, Ha JeprKaBy MOKIAAaI0ThCs 0COOIMBI MOBHOBAYKCH-
HA peasi3amii rmpaBa, a peNiriiHicTh y 0e3mocepeqHboOMY 3B’ SI3KY 3 MO-
PaNbHICTIO 3aJIMIIAETHCS IPUBATHOIO clipaBolo. CTOCOBHO PO3BUTKY aH-
IJ10-aMEPUKAHCHKOT MPaBOBOi CiM’1, HA HaII MOTIIsA, HA OpMyBaHHs il
CHUCTEMHHUX MapaMeTpiB 3HAYHOI MipOI0 BIJIMHYJIO IPOTECTAHTCHKE
MPaBOPO3YMIHHS, ajie BKE 1HIIOTO raTyHKY — HOro palioHalli3M aKIeH-
TOBaHO MiJIKpECIIOBaB Oe3MocepeHii 3B’ 130K MOpaJli Ta mpasa, a B
KOHCTPYKIi peamizalii mpaBa KIOYOBOIO 1HCTAHIII0 MaB OyTH cya, abo
mie OUTbII KOHKPETHO, CYIs, 13 BU3HAYCHUM 1 OOIPYHTOBAaHUM Y BipOB-
YEeHHI MICIIEM Y CYCIIJIbCTBI 1 0COOIHMBOIO MiCiI0, TOKIIaIeH00 borom.

Taxkum ynHOM, 3aXigHUN CBIT, palliOHATBHICTH SKOTO BHPAXKAETHCS
B PI3HHX CY4acHHUX MiIX04aX LIOAO0 MPaBOPO3yMiHHS, BCe-Taku, MalOyTh,
3aJIMIIAE€THCS TIOCTATHBO OJIM3HKUM Ha BUXOJl Y IUIOMUHY TMPaKTUIHUX
3aBmaHb. bo B OCHOBI Takoro BiIMiHHOTO iHCTPYMEHTaIbHO-TIPABOBOTO
JOCBiaY, IK KOHTUHEHTAIBHUH 1 aHITI0-aMEPUKAHCHKHH, BCE OTHO SIKiCHA
OJTHOPIHICTH IIHHICHOTO XapaKTepy, HOICH PallioHAIBHOCTI 3aXiIHOrO
Ni0eparbHOTO TaTyHKYy. | 11e Te miArpyHTs, Ha SIKOMY pOo30yIOBY€ETHCA CY-
YacHe Mi>KHapOJHE MPaBO, BIOCKOHAOIOTHCS TPABOBI CUCTEMH OKPEMHX
kpain. Koyn %k i1eThcst Ipo CycHiNbeTBa, 110 mepeOyBaroTh B iHIIIH cHc-
TEMI CBITOTTISAHIX KOOPAMHAT, IePEXXUBAOTH YacH TpaHcdopmarrii i co-
HiaJbHO-HOPMATHBHOT aHOMi{, HEBU3HAYEHOCTI MEPCTIEKTUBH, 3MiILIaHOC-
TI KOHTEKCTIB, TOIIO, Ha HAIIl MOMJISI, BAKOPUCTAHHS 3aX1JIHOI0O 1HCTPY-
MEHTalIbHO-IHCTUTYIIHHOTO AOCBIAY 1 MiAKIIOYEHHS IO MPOIECiB
CTBEPIKCHHS MI)XHApOJHOTO IpaBa Mae OyTH MPeaMETOM clelialbHOT
HayKOBO{ yBarH.
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Bapa6am O. IIpoTecTaHTH3M B CTAHOBJIEHHH 3aNa/IHOI TPAJULUHU NIPaBa

B craTbe B KOHTEKCTE MOJIEPHHU3AIMH HAIIMOHAIBHBIX 3aKOHO/IATEIBCTB U 10~
HUMaHHS COJIEp)KaHHs BEPXOBEHCTBA IIPaBa CTaBsITCS U 0YEPUMBAIOTCS IIPOOIEMBI
CTaHOBJIEHUSI 3arajHoN Tpaxunuy npasa. Ocoboe BHUMaHHE yAEIIeTCs aHAIU3y
POJIM MHPOBO33PEHUECKHX TPAHC(HOPMALMHA TPOTECTAHTU3MA B PALlOHAIU3ALIUH
NPaBOIIOHUMAHHS M BEICTPaWBAHUK KOCTPYKUMH mpaBa. CtaButcs npobiema 1mo-
HCKa OCHOBaHHMH A4 e((PEKTHBHOTO HCIOIB30BAHUS IPUBHECEHHOTO IIPABOBOTO
WHCTPYMEHTApHSI.

Knioueguvie cosa: BepxOBEHCTBO IpaBa, IPOTECTAHTU3M, KOHCTPYKIUS [1PaBa,
3amajHas paluoHAIbHOCT, aHITI0-aMEPUKAHCKOE TIPaBO, KOHTUHEHTAIFHOE TIPaBo,
TUOepaTu3M.

Barabash O. Protestantism in the development the construction of law of
the Western world

In an article in the context of the modernization of national legislation and
understanding of the rule of law and outlines the challenges put to the formation
of structures of law of the Western world. Particular attention is paid to analysis of
the role of ideological transformation of Protestantism in the rationalization of law
and building the structures to law. The problem of finding reasons to efficiently use
the legal tools for introduced.

Keywords: rule of law, protestantism, the construction realization of law,
Western rationality, the anglo-american law, continental law, liberalism.

61



